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344 CALIFORNIA LAW REVIEW 

Easements: Revocability of Parol Licences After Exe- 
cution. — In Imperial Water Company v. Lucy Wares, the plain- 
tiff sought to quiet its use of a waste ditch or canal across the 
defendant's land. This waste ditch was constructed by the plain- 
tiff at a considerable expense and under a parol license from the 
defendant. The plaintiff was successful in its suit and was allowed 
costs under subdivision 5 of section 1022 of the Code of Civil 
Procedure which allows costs of course to a plaintiff upon a judg- 
ment in his favor in actions involving the title or possession to real 
property. The court held that "the right, although originating in 
a license, exists for the benefit of the licensee's land and has become 
irrevocable." It also says : "its character becomes that of an ease- 
ment which is an interest in real property within the meaning of 
the code section above referred to." 

But what is the real meaning of the term "irrevocable" when 
applied to a mere parol license, standing alone and unconnected 
with the conveyance of any interest in land or with any written 
contract respecting the same? The cases present conflicting views 
on this question, falling into three general groups. 

The first, and what may be termed the stricter view, is that of 
absolute revocability. The licensor may always revoke a mere 
parol license, even though the licensee has performed acts under 
the same or has expended labor or money in reliance thereon.^ 
This holding is based primarily on the ground that to deny revo- 
cability would be to create an interest in real property equivalent to 
an easement without complying with the requirements of the 
Statute of Frauds or, in most jurisdiction where easements can only 
be created by deed, without that formality. 

The second and the more liberal view is that of absolute ir- 
revocability. As expressed in Stoner v. Zucker,^ the license 
becomes in all essentials an easement upon the licensor's land, 
continuing so long as its nature demands. The principal basis for 
this view is equitable estoppel; the license is declared to be irre- 
vocable to prevent the licensor from perpetrating a fraud upon the 
licensee.* It is not right, say proponents of this view, that the 
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licensor should stand by and allow the licensee to expend his labor 
and money and then revoke the license and deprive him of his 
property. The weakness of this theory is that it permits the 
creation of easements without a deed and without compliance with 
the Statute of Frauds.^ It may be that a right by estoppel is 
no real right at all, but merely a means to prevent one having 
a right from exercising it. But granting the theoretical difference 
between an estoppel and a property right, to deny the revocability 
of the license is to admit in practical fact the creation of easements 
without a compliance with the Statute of Frauds. 

Between the two views just expressed stands the third, the 
doctrine of conditional revocability. Under this theory the licen- 
sor may terminate the license at will providing he puts the 
licensee in statu quo by compensating him for his expenditures in 
labor, money or materials." This way of treating the problem 
protects the licensee without imposing an irrevocable burden 
upon the licensor's land. There is little danger of fraud and 
therefore no necessity of invoking the doctrine of equitable estoppel. 
Nor is the Statute of Frauds violated. This third view seems to be 
the most reasonable of the three, although circumstances might 
arise wherein it too would work a hardship. For example, if 
the revocation of the license were to destroy the licensee's busi- 
ness or the usefulness of his property, the damage might be ir- 
reparable.' The answer is that he should have secured himself 
in the beginning by procuring an easement, and having contented 
himself with a mere license, he is bound to know its revocable 
character and must not complain of its revocation. 

The doctrine of conditional revocability though expressed in 
the case of Flick v. BelP does not prevail in California. The 
California Supreme Court, in those cases wherein revocation would 
work hardship, is committed to the rule of absolute irrevocability 
as announced in Stoner v. Zucker.' 

M. W. D. 
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